


Appendix B
Lower court orders, etc., attached

Appendix B — lower court orders, etc.

1.

2.

Tennessee supreme court order, Oct. 19, 2022, (1) denying writ of certiorari, and,
(2) denying motion to reconsider denial of recusals

Court of appeals May 5 2022, order rejecting state of Tennessee ex rel.’s petition
for equity and writ of mandamus

Petitioner hereinafter arranges the list chronologically:

3.

8.
9.

Supreme court order, Nov. 3, 2020, denying petition for supervision and
intervention and for writ of mandamus

Order Dec. 9, 2020, denying motion pro confesso on Barnes for ruling on record.
TR p. 178

Chancery order, Dec. 9, 2020, granting Barnes more time to respond. TR. p. 181

Order Jan. 4, 2021, denying motion pro confesso, default judgment on Lee. TR p.
184

Supreme court order Jan. 11, 2021, denying petition for rehearing
Order Jan. 21, 2021, denying petition for equity and writ vs. Lee. TR p. 221

Order Jan. 21, 2021, denying petition for equity and writ vs. Barnes. TR p. 203

10. Order Jan. 27, 2021, denying motion to object to the proposed December 2, 2020,

hearing orders. TR p. 237

11. Order Jan. 28, 2021, denying motion to vacate hearing order & for hearing under

constitution. TR p. 240

12.Order Feb. 1, 2021, denying petitioner’s motion to object to the proposed order

regarding December 2, 2020, hearing. TR p. 244
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v. Former Speaker of House Casada, No. M2019-02230-COA-R3-CV, 2020 WL
5587720, at *8 (Tenn. Ct. App. Sept. 17, 2020). As to Governor Lee in his personal
capacity, the court found that Relator had failed in his petition to make any allegations
against Governor Lee personally and had therefore failed to state a claim upon which
relief could be granted.

In determining that it lacked subject matter jurisdiction over the mandamus action,
the trial court found that (1) no Tennessee court has the authority to issue a writ of
mandamus requiring the governor to perform any act; (2) Relator lacked standing to
assert any claims beyond his request for a writ of mandamus in part because the writ was
not the appropriate vehicle for other claims and in part because the injuries alleged by
Relator were ones shared by all citizens; (3) Relator’s requests for “‘equitable
compensation, reimbursement, indemnification or reparation’” (quoting the petition) were
barred by sovereign immunity; and (4) Relator had failed to bring his action against
Governor Lee in Davidson County. The court also denied Relator’s request to transfer
the action to Davidson County, determining that because the trial court lacked subject
matter jurisdiction, any order it set forth other than one of dismissal would be “null and
void” and that because Relator had “failed to state a justiciable claim against the
Governor,” “there was no action for [the trial court] to transfer to Davidson County.”

Likewise, in its concomitantly entered order granting Administrator Barnes’s
motion to dismiss, the trial court did so in three parts, concluding by stating in pertinent
part:

WHEREFORE it is hereby

ORDERED that the motion to dismiss for failure to state a claim
against Barnes in her official capacity is GRANTED; it is further

ORDERED that the motion to dismiss for failure to state a claim
against Barnes in her individual capacity is GRANTED; it is further

ORDERED that Barnes’ motion to dismiss for lack of subject matter
jurisdiction is GRANTED].]

Concerning Administrator Barnes, the trial court first determined that Relator had
failed to state a claim upon which relief could be granted via writ of mandamus.
Specifically, the court found that Relator had “failed to allege any non-discretionary,
ministerial act in T.C.A. 68-5-104 that [Administrator Barnes] failed to do” and that “[a]s
such, Relator [had] failed to state a claim for a writ of mandamus to compel Barnes to
perform any ministerial act under T.C.A. 68-5-104.” In so finding, the court noted in part
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(Emphasis added.) However, “forthwith” in the above statute refers to the speed with
which a defendant must respond once an alternative writ is issued by a court. It does not
refer to the speed with which a trial court should consider whether issuance of a writ is
warranted. Our review of the record indicates that in this case, the trial court set all
hearings and entered all resultant orders within a reasonable period of time and with an
aim toward judicial efficiency.

Relator also insists that the trial court improperly treated his motions to strike
Respondents’ motions to dismiss as responses to those motions. He argues that the court
violated his due process rights by declining to consider whether to strike Respondents’
motions to dismiss. In its orders respectively denying Relator’s motions to alter or
amend the judgments, the trial court noted that it heard argument concerning both of
Relator’s motions to strike during the January 11, 2021 hearing and found the motions to
be based on Relator’s assertions that each of the Respondents was in default. Having
ruled that neither Governor Lee nor Administrator Barnes was in default, the court
determined that Relator’s motions to strike were in substance responses in opposition to
the motions to dismiss and proceeded accordingly. As this Court has explained:

Ordinarily, a motion to strike is not the proper vehicle by which to strike an
entire pleading, but only those portions which are objectionable. However,
a motion to strike can be used to eliminate an entire pleading, including a
complaint, where its allegations are offensive, scurrilous or in gross
violation of Rule 8, Tennessee Rules of Civil Procedure.

Curve Elementary Sch. Parent & Teacher’s Org. v. Lauderdale Cnty. Sch. Bd., 608
S.Ww.2d 855, 857 (Tenn. Ct. App. 1980) (internal citations omitted).

We note that nothing in Respondents’ motions to dismiss could be considered
“offensive, scurrilous or in gross violation of Rule 8, Tennessee Rules of Civil
Procedure” (the rules of pleadings). See id Determining that the trial court properly
looked to the substance of the pleadings, we find no violation of due process in the trial
court’s treatment of Relator’s motions to strike as responses in opposition to
Respondents’ motions to dismiss. See Stewart, 368 S.W.3d at 463 (“Courts must give
effect to the substance, rather than the form or terminology of a pleading.”).

Concerning the trial court’s decisions in favor of Respondents in, inter alia,
denying Relator’s motions for default judgment and judgment pro confesso and in
granting Administrator’s motions for an extension of time and for statutory attorney’s
fees, we also find no violation of Relator’s due process rights in these rulings. In part,
Relator’s arguments in this regard are based on his assertion, addressed above, that the
trial court did not dispose of the mandamus action with sufficient speed. Additionally,
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Relator essentially argues that his due process rights were violated because the trial court
did not rule in his favor. To the contrary, the record indicates that Relator was heard on
each of his motions and that the trial court set forth its reasoning for each decision. In
short, Relator was heard “at a meaningful time and in a meaningful manner.” See In re
Walwyn, 531 S.W.3d at 138 (quoting Lynch v. City of Jellico, 205 S.W.3d 384, 391
(Tenn. 2006)).

Finally, Relator contends that the chancellor was “biased” toward Respondents
and that the chancellor showed “partiality” against the substance of his action through the
chancellor’s enforcement of courtroom pandemic protocol. Our review of the record,
including transcripts of three hearings, reveals no bias or partiality exhibited by the
chahcellor toward any of the parties during the instant proceedings. In its order denying
Relator’s motion to alter or amend the order granting Governor Lee’s motion to dismiss,
the trial court stated in pertinent part: '

On the one hand, Relator asserts there was “prejudicial due process
violations depriving relator of his right to respond and be heard.” Yet on
the other hand Relator objected to the hearing on this instant motion to alter
that he filed. As the record reflects, this Court has entertained three
hearings in this matter, and Relator received due process. Relator, with his
continuing arguments for default, just opposes Respondents receiving due
process.

As the court noted, Relator objected to a hearing on his motions to alter or amend,
asserting that a hearing further delayed action on his mandamus petition.

We agree with the trial court’s finding that Relator received due process in the
instant proceedings. Moreover, the record does not demonstrate that Relator ever filed in
the trial court a motion to recuse the chancellor pursuant to Tennessee Supreme Court
Rule 10B. The trial court fully considered and ruled upon Relator’s arguments contained
in his petition and subsequent pleadings, as demonstrated by the court’s dismissal orders
and orders denying Relator’s motions to alter or amend the dismissal orders. As such,
Relator was afforded fundamental fairness and the opportunity to have his arguments
considered. Relator has demonstrated no deprivation of his due process rights.

VII. Attorney’s Fee Award

Within his argument section concerning due process in his principal brief on
appeal, Relator asserts that the trial court “[iJmpos[ed] illicit costs” on him in the amount
of “$10,150.00 plus expenses of $416.82.” He then asserts that Governor Lee was not
entitled to this award of fees and expenses. However, in this matter, the trial court
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awarded to Administrator Barnes attorney’s fees in the amount of $10,150.00 plus costs
of $416.82, which the court found to be reasonably related to Administrator Barnes’s
defense of Relator’s action against her in her personal capacity. This award was made
pursuant to Tennessee Code Annotated § 29-20-113(a) (Supp. 2021), which provides in
relevant part:

[1]f a claim is filed with a Tennessee or federal court, the Tennessee claims
commission, board of claims, or any other judicial body established by the
state or by a governmental entity of the state, against an employee of the
state or of a governmental entity of the state in the person’s individual
capacity, and the claim arises from actions or omissions of the employee
acting in an official capacity or under color of law, and that employee
prevails in the proceeding as provided in this section, then the court or other
judicial body on motion shall award reasonable attorneys’ fees and costs
incurred by the employee in defending the claim filed against the employee.

The court made no such award to Governor Lee.

Moreover, Relator did not raise an issue in his statement of the issues concerning
the award of statutory attorney’s fees and costs to Administrator Barnes. See Forbess v.
Forbess, 370 S.W.3d 347, 356 (Tenn. Ct. App. 2011) (“We may consider an issue waived
where it is argued in the brief but not designated as an issue.”). Considering Relator’s
failure to raise attorney’s fees as an issue in his statement of the issues, coupled with his
lack of cogent argument as to the statutory basis of the award to Administrator Barnes,
we deem any issue regarding the trial court’s award of attorney’s fees to be waived.

VIII. Remaining Issues

Having determined that the trial court did not err in dismissing Relator’s petition
(1) as to Governor Lee in his official capacity due to the court’s lack of subject matter
jurisdiction, (2) as to Administrator Barnes in her official capacity due to Relator’s lack
of standing, and (3) as to both Respondents in their respective personal capacities for
failure to state a claim upon which relief could be granted, and having further determined
that Relator’s due process rights have not been violated in this action, we conclude that
any remaining issues raised by Relator are pretermitted as moot.

IX. Conclusion

For the foregoing reasons, we affirm the judgments of the trial court dismissing
Relator’s petition. We clarify, however, that Relator’s lack of standing concerning his
mandamus action against Administrator Barnes did not equate to a lack of subject matter
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jurisdiction in the trial court. We remand this case for enforcement of the judgments and
collection of costs below. Costs on appeal are taxed to the appellant, David Jonathan
Tulis.

s/ Thomas R. Frierson, II
THOMAS R. FRIERSON, II, JUDGE
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‘Additional material

from this filing is
available in the

Clerk’s Office.



